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The Minimum Wage Decision 


The five to four decision of the United States Supreme 
Court on June 1, 1936, holding the New York State Mini- 
mum Wage Law unconstitutional revealed in clear terms 
the differences of legal opinion on the use of government 
means for the protection of those without economic power 
to protect themselves. Chief Justice Hughes rendered a 
separate dissenting opinion from that delivered by Justice 
Stone in which Justices Cardozo and Brandeis concurred. 


The majority harked back to the decision in Adkins vs. 
Children’s Hospital, 261 U.S. 525 (1923) on the District 
of Columbia minimum wage law for women. In that case 
the law was declared unconstitutional because it provided 
for a minimum wage based on a cost of living necessary 
to maintain women workers in good health and to protect 
their morals. The court held that this infringed on free- 
dom of contract. However, the decision then indicated 
that a law basing the minimum wage on the “fair value of 
the service rendered” might receive favorable considera- 
tion. As a result New York and other states passed laws 
providing for the fair value of services and for elaborate 
administrative procedure before fixing minimum wages. 


The New York law permitted the establishment of a 
minimum wage which should not be less than the fair 
value of services rendered or “less than sufficient to meet 
the minimum cost of living necessary for health.” The 
New York State Court of Appeals (see INFORMATION 
Service for April 4, 1936) declared that this law was un- 
constitutional and cited the Adkins case to support its de- 
cision. It found “no material difference” between this 
law and the District of Columbia law and declared that 
“fair value for services rendered” and a wage “sufficient 
to meet the minimum cost of living necessary for health” 
was “a difference in phraseology and not in principle.” 

With this the majority of the United States Supreme 
Court agreed and declared that the court was “without 
power to put a different construction upon the state enact- 
ment from that adopted by the highest court of the state.” 
Furthermore, “the state court rightly held that the Adkins 
tase controls this one” because “the right to make contracts 
about one’s affairs is a part of the liberty protected by the 
due process clause. Within this liberty are provisions of 
contracts between employer and employe fixing the wages 
to be paid.” 

Although the majority recognized the “physical differ- 
tnces between men and women” and although they were 
aware that women may be in such a weak bargaining po- 
‘ition that they have “‘to accept the low wages offered by 
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unscrupulous employers,” they could not “accept the doc- 
trine that women of mature age . . . may be subjected to 
restrictions on their liberty of contract which could not 
lawfully be imposed in the case of men under similar cir- 
cumstances.” Furthermore, they pointed out that “men 
in need of work are as likely as women to accept the low 
wages offered by unscrupulous employers.” 

In contrast, Chief Justice Hughes could not “agree that 
the case should be . . . controlled by [the] Adkins vs. 
Children’s Hospital” decision or that the construction of 
the state court was binding on the Supreme Court. Fur- 
thermore, he could “find nothing in the federal Constitu-. 
tion which denies to the state the power to protect women 
from being exploited by overreaching employers.” He 
pointed out that the Fourteenth Amendment of the federal 
Constitution did not take the police power from the states 
“or remove the reasons for its exercise” and declared that 
“we have not yet arrived at a time when we are at liberty 
to over-ride the judgment of the state and decide that 
women are not the special subject of exploitation because 
they are women and as such are not in a relatively de- 
fenseless position.” 

Furthermore, “if liberty of contract were viewed from 
the standpoint of absolute right, there would be as much 
to be said against a regulation of the hours of labor of 
women as against the fixing of a minimum wage.” It has 
been found that “freedom of contract” for women “as ap- 
plied to their relations with employers is illusory.” The 
Supreme Court itself has recognized this by sanctioning 
laws regulating their hours. It has also upheld the limita- 
tion of hours for men (Holden vs. Hardy, 169 U.S. 366). 

Data submitted from the reports of the Women’s Bu- 
reau of the United States Department of Labor showed 
“such discrepancies and variations in wages paid for iden- 
tical work as to indicate that no relationship exists be- 
tween the value of the services rendered and the wages 
paid.” And the “constant lowering of wages by unscrupu- 
lous employers constitutes a serious form of unfair com- 
petition against other employers, reduces the purchasing 
power of the workers and threatens the stability of indus- 
try.” Furthermore, “the failure of overreaching employers 
to pay to women the wages commensurate with the value 
of services rendered has imposed a direct and heavy bur- 
den upon the taxpayers.” 

He concluded that “in the statute before us, no unreason- 
ableness appears. The end is legitimate and the means 
appropriate. I think that the act should be upheld.” 

With these conclusions of Chief Justice Hughes the other 
three dissenting justices were in agreement. But they 
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went further in pointing out that “there is grim irony in 
speaking of the freedom of contract of those who, because 
of their economic necessities, give their service for less 
than is needful to keep body and soul together. But if 
this is freedom of contract no one has ever denied that 
it is freedom which may be restrained, notwithstanding the 
Fourteenth Amendment, by a statute passed in the public 
interest.” They also found that “it is difficult to imagine 
any grounds, other than our own personal economic pre- 
dilections, for saying that the contract of employment is 
any the less an appropriate subject of legislation than are 
scores of others, in dealing with which this court has held 
that legislatures may curtail individual freedom in the pub- 
lic interest.” 

Furthermore, they could find no basis in history, princi- 
ples of government, law or logic for declaring that it is 
within due process of law to regulate hours of work and 
not to regulate wages. “No one has attempted to say... 
upon what theory the amount of a wage is any less the 
subject of regulation in the public interest than that of 
insurance premiums,’ commissions of insurance brokers, 
grain elevator charges, “or the price which the farmer re- 
ceives for his milk, or which the wage-earner pays for it.” 
They pointed out that “the Fourteenth Amendment has no 
more embedded in the Constitution our preference for 
some particular set of economic beliefs than it has adopted, 
in the name of liberty, the system of theology which we 
may happen to approve,” and regulations “by which grave 
economic maladjustments are to be remedied is for legisla- 
tures and not for the courts.” In establishing such regu- 
lations “the legislature must be free to choose unless gov- 
ernment is to be rendered impotent.” 


The Coal Law Decision 


The recent decision of the Supreme Court majority on 
the Guffey Coal Act is an interesting contrast to the de- 
cision of the federal District Court at Louisville, Kentucky, 
summarized in the INFORMATION SERVICE, November 23, 
1935. When interpreting the general welfare clause and 
the commerce clause the District Court held that “the peo- 
ple of the states intended to surrender [to the federal gov- 
ernment] all rights they had to promote the general wel- 
fare that could not be done by the states acting inde- 
pendently.” However, the Supreme Court’s decision 
was a strict construction of these clauses as defined by it 
in many previous decisions. In other words, the majority 
of the court gave no indication of intention to interpret 
the Constitution in the light of changing conditions. 

The majority of the Supreme Court held that the tax 
of 15 per cent on the sale price of coal at the mine was 
actually a penalty on operators who refused to conform 
to the law because operators who conformed received a 
90 per cent refund of the tax. 

Since mining is production within a particular state the 
court does not consider it a part of interstate commerce 
and subject to regulation under the interstate commerce 
clause even though the coal produced in one state is 
shipped into another state. The fixing of miners’ wages 
and hours is part of the productive process in each state, 
the court declared, and a federal law providing for regu- 
lation of wages and hours is thus an invasion of states’ 
rights. (The states have made no attempt to regulate 
wages. The court also took no account of the fact that 
miners’ wages have been regulated under an interstate 
system of collective bargaining for many decades.) 

As for the system of regulation of wages under the 


Guffey Act, the court held that it was contrary to “due 
process of law” because it provided for majority rule in 
fixing wages. Wages were fixed by the majority of the 
employers and miners in any district or group of districts, 
which might include two or more states, and were sup- 
posed to be paid by all employers who came under the 
law. (For a discussion of the “due process” clause and 
the evolution of interpretations of it by the courts, see 
INFORMATION SERVICE for February 22, 1936.) 

The Bituminous Coal Labor Board could order employ- 
ers who came under the law to meet the representatives 
of a majority of their employes for the purpose of collec. 
tive bargaining but it could not compel them to make an 
agreement. Neither could the Bituminous Coal Commis. 
sion, the administrative body created by the Act, but it 
could revoke an employer’s right to a drawback of the coal 
tax when he refused to live up to the regulations. Thus 
a refusal of an employer to bargain collectively with the 
representatives of a majority of his employes merely put 
him without the pale of the law and made him pay the 
15 per cent tax on his coal. 

The majority held that regulation of wages would in- 
volve control of intrastate commerce and was unconstitu- 
tional. They also declared that the provisions for the 
regulation of wages and prices were inseparable and that 
therefore the whole law was unconstitutional, although 
Congress had included a provision making them separable. 

On the other hand, Chief Justice Hughes in a separate 
opinion pointed out that Congress had provided for the 
regulation of prices in interstate commerce and the court 
has sanctioned it. For example, in transportation, rates 
have been regulated but wages have not. He upheld the 
majority's contention that the regulation of wages involved 
control of intrastate commerce, but he disagreed with the 
majority on the inseparability of the provisions for fixing 
wages and prices. 

Justice Cardozo in a minority opinion, concurred in by 
Justices Stone and Brandeis, also insisted on the separa- 
bility of the wage and price regulation. Furthermore, he 
declared that the act was within the power of Congress 
“in so far as it provides for minimum and maximum prices 
upon sales of bituminous coal in the transactions of in- 
terstate commerce and in those of intrastate commerce 
where interstate commerce is directly or intimately 
affected.” 

He pointed out also that although mining, agriculture, 
and manufacture “are not interstate commerce, considered 
by themselves,” nevertheless “their relation to that com- 
merce may be such that for the protection of the one there 
is need to regulate the other.” 

Since “the power to fix a price carries with it the sub- 
sidiary power to forbid and prevent evasion,” the provi- 
sions for “stabilizing prices would go a long way toward 
stabilizing labor by giving the producers capacity to pay 
a living wage.” 


The Breakdown of Labor Standards 


In June, 1935, President Roosevelt requested the acting 
administrator of the National Recovery Administration 
to appoint a committee to survey the extent to which de- 
viations from code labor standards and fair trade prac- 
tices were taking place as the result of the Supreme Court’s 
decision that the National Recovery Act was unconstitu- 
tional. On March 16, 1936, it was learned that the com- 
mittee’s survey of 44 industries showed the following 
results. 
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The best showing was found in cotton textiles, iron and 
steel, can manufacturing, and wool textiles where four 
fifths of the establishments surveyed claimed to observe 
code hours and minimum wages for all employes. On the 
other hand three fourths of the establishments surveyed 
in the cotton garment, electrical manufacturing, retail 
trade, shipbuilding and ship repair, and wood-cased lead 
pencils had departed from wage and hour code standards. 

Where maximum hours were departed from, straight 
time for excess hours was commonly paid and in some 
cases hours were increased without increase in weekly 
pay, with the result that hourly rates were decreased. In 
cigar manufacturing ; cotton garment ; crushed stone, sand 
and gravel; retail lumber; underwear; ice throwing and 
certain retail trades 40 per cent or more of the employes 
were receiving less than the NRA minimum wage in those 
establishments which reported that some or all of the em- 
ployes were receiving less than the minimum. 

The committee declared that many of the reports on 
child labor were “known to be inaccurate” and it concluded 
that ‘‘a larger employment of child labor than has been 
shown in our returns” existed. The committee’s viewpoint 
is supported by the findings of the Children’s Bureau of 
the United States Department of Labor. The Bureau 
found a 58 per cent increase in the number of employment 
certificates issued to children 14 and 15 years of age in 
129 cities of 29 states reporting for the seven-month pe- 
tiod following the Supreme Court’s decision. 


New Organizations Among Methodists 


Within recent months two unofficial organizations have 
been formed by lay leaders within the Methodist Epis- 
copal Church. 


Tue CONFERENCE OF METHODIST LAYMEN 


In July, 1935, 35 laymen from the states of Illinois, 
Indiana, Missouri, Ohio and Wisconsin, met in Chicago 
for the purpose of considering “the growing radical 
propaganda and hostile attitude toward business, and 
the established social order which are being disseminated 
and proclaimed in the name of the Methodist Episcopal 
Church by what appears to be a small minority of its 
ministers and officials; and the formulation, adoption, 
and publication in the church and daily press of a state- 
ment of principles more correctly reflecting the attitude 
of the majority of the membership of the church.” 

In the course of the session the following statement 
of principles was adopted: “The fundamental object of 
the Methodist Episcopal Church is the building of Chris- 
tian character. The message of the church is personal, 
individual. For its influence on social and economic 
conditions, true Christianity relies upon the work of 
individuals who have accepted the philosophy of Chris- 
tianity and have ordered their lives by it. 

“Economic and social systems operate upon mankind 
in the mass. They are the result of social evolution 
throughout the centuries. In themselves they are mechan- 
istic in character, impersonal in operation, and not pri- 
marily interested in men and women, nor in their hopes, 
aspirations, or characters. 

“Between the philosophy of Christianity, with its em- 
phasis upon the personal relationship and responsibility 
of man to man and of man to God, and the philosophy 
of economic determinism which relates all human hap- 
piness to economic reward, we feel that there is essential 
and inevitable conflict. 
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“Therefore, it is the sense of this group that when 
the pulpit and the religious press substitute economic 
and social systems for the Christian ideal of individual 
responsibility and freedom of choice, they are losing 
sight of their fundamental objectives. The ills from 
which the nation and the world suffer have arisen from 
the spread of materialism. Those ills will not be cured 
by more materialism. 

“We call upon Methodist ministers and laymen every- 
where to join us in the study of the problem growing 
out of the conflict between these two opposing philos- 
ophies. We, therefore, recommend that the movement 
among laity begun in this meeting be encouraged, and 
that a continuing committee be appointed so that prob- 
lems as they arise may be thoroughly studied and facts 
developed that may be disseminated.” 

An organization known as “Conference of Methodist 
Laymen” was established with the following as mem- 
bers of the executive committee: Henry S. Henschen, 
chairman; Wilbur Helm, secretary; Troy W. Appleby, 
Arthur M. Hyde, Carl F. Keck, Charles O. Loucks, 
Ernest M. Sims. The office of the secretary is at 120 
South LaSalle Street, Chicago, Ill. 


Tue LayMan’s Reticious MovEMENT 


Early in 1936 a Laymen’s Religious Movement was 
begun as an unofficial group of Methodists, with 200 
men and women from 30 states as members. This body 
adopted a statement of principles, the full text of which 
is as follows: 

“The Methodist Church faces anew the crisis of a 
disordered world sadly in need of the gospel of Jesus. 
In the midst of a world dominated by material motives 
and values, the voice of Jesus comes down through the 
ages emphasizing the supreme worth of human beings. 

“The Methodist Church has faced and will continue 
to face the call of Jesus to service. ‘The Son of Man 
came not to be ministered unto, but to minister,’ epit- 
omizes the Christian ideal of service, a willingness to 
sacrifice the material, even to the way of the Cross, for 
a great cause. Service, not because it pays, but because 
it seeks to bring about better human relations among all 
people is the heart of the Methodist tradition. This 
service is based on a fundamental belief in God, ‘a per- 
sonal power, infinitely greater than man who evermore 
is making for good; that is, for personal righteousness 
and social justice, for beauty, brotherhood, cooperation 
and peace.’ 

“The highest ideals of service impose obligations on 
all followers of Jesus. ‘Am I my brother’s keeper?’ is 
a question which men have no right to dodge either in- 
dividually or as a group. Jesus, with his supreme ethical 
insight, answered the question once and for all with his 
second great commandment, ‘Thou shalt love thy neigh- 
bor as thyself.’ Thus He sets up the Kingdom of God 
as a social ideal. Concern for our brothers makes it 
impossible for us to separate social and individual val- 
ues; or to assume that there are any fields of human 
activity which we cannot enter. Organized economic 
forces may be mechanistic. What of it? The concern 
of the Church is whether these forces are righteous or 
unrighteous. 

“The present leadership of the Methodist Church is 
standing true to the spirit of the Gospel and to the 
best of the historic traditions of the church. Through 
the voices of its great leaders, our church has always 
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stood for the sacredness of human life as set forth by 
the Hebrew prophets, as interpreted and evaluated by 
Jesus and as preached by John Wesley and other great 
leaders of the past. We reaffirm our faith in the in- 
tellectual ability, and the social insight, and the ethical 
conceptions of the Kingdom of God on the part of our 
ministry, who are pointing the way to a harmonizing 
of the personal and social elements in religion. On the 
basis of intelligent devotion to duty, they challenge us 
as laymen to measure up and to support a re-emphasis 
upon spiritual values and their application to the prob- 
lems of every day life.” 

The executive committee of the Laymen’s Religious 
Movement is made up of the following persons: H. 
L. Davis, Frank A. Horne, John C. Lazenby, secretary, 
H. C. Snyder, Robert C. Teare. The address of the sec- 
retary is 3544 North Frederick Avenue, Milwaukee, 
Wis. 


“Affiliated Schools Scrapbook” 


The Affiliated Schools for Workers, 302 East 35th 
Street, New York, have begun the publication of a new 
magazine, Affiliated Schools Scrapbook which will appear 
at irregular intervals through the year. Each issue will 
present material of a practical nature to “meet the needs 
of those directly concerned with a program of workers’ 
education.” The first issue, March, 1936, is devoted to 
labor drama. The part which amateur dramatics may 
play in the labor movement is discussed, practical sug- 
gestions for presenting a play are made, and the possi- 
bilities of mass recitation as “an additional and fitting 
method for workers’ expression” are described. A brief 
account of the Russian workers’ theaters is also given. 
Brief bibliographies on different aspects of amateur dra- 
matics are listed. The cost is 35 cents a copy; $1.00 
per year. 


Recent Pamphlets 


How Can We Solve the Crime Problem? By John F. O’Ryan, 
Sanford Bates and Henry Pratt Fairchild. America’s Town 
Meeting of the Air Series. New York, American Book 
Company, 1936. 10 cents. 


America’s Town Meeting of the Air is a national forum 
for the discussion of public questions. The discussions have 
been broadcast from the Town Hall, New York, under the 
auspices of the League for Political Education and the Na- 
tional Broadcasting Company. 

In this number Major General John F. O’Ryan, Police 
Commissioner of New York City in 1934, contends that the 
whole subject of crime and its treatment should be “lifted 
from the field of heterogeneous suggestion to the level of 
scientific analysis and solution.” 

Sanford Bates, Director of the federal Bureau of Prisons 
of the Department of Justice in Washington, advocates “a 
system of punishment which is constructive as well as retribu- 


tive.” Society is entitled to “protection,” he thinks, “but 
nothing more.” And “protection” in the long run means 
“prevention.” 


Henry Pratt Fairchild, professor of sociology at New York 
University, would substitute individual treatment for the sys- 
tem of fixed penalties, would discard short term prison sen- 
tences, reorganize the system of penal institutions for treat- 
ment instead of punishment, abandon belief in the efficacy of 
fear as a deterrent, and “make a sharp cleavage” between 
those officials who are commissioned to determine the fact 
of crime and those appointed to deal with the guilty. And 
finally, he says, “the establishment of the possibilities of a 
good life on a self-respecting basis for all members of so- 
ciety would do more to solve the crime problem than all the 
technical and special panaceas that can possibly be suggested.” 

Tom Lee Brown, real estate dealer of Chicago, represents 


the radio audience. He forcefully protests domination by the 
party machine in dealing with crime. He asks for political 
education of the young, that they may see citizenship as “an 
active fighting duty.” 


The Supreme Court and the Constitution. By Howard Lee 
McBain and David I. Walsh. America’s Town Meeting of 
oy Air Series. New York, American Book Company, 1936, 

cents. 


On March 19, 1936, the topic discussed was the question of 
judicial review of legislation. Professor McBain, dean of the 
graduate faculties of Columbia University, described the way 
in which the Supreme Court functions, and commented: “The 
subordination of all other laws, including laws of Congress, 
to the supreme law of the land is in theory a well-nigh per- 
fect illustration of a government of laws, not of men.” But, 
in practice, “the higher law speaks . . . with such uncertainty, 
speaks in phrases of such vague and undefinable generality, 
that not infrequently the voice that is actually heard is the 
voice of the court rather than the voice of the Constitution, 
is the voice of men rather than the voice of law.” He ex- 
plained later in reply to a question that he would “like to see 
the Supreme Court exercise judicial review to prevent Con- 
gress from overstepping itself when there was really an 
emergency” but not in cases where the judges were divided 
on a question. Senator Walsh of Massachusetts defended the 
Supreme Court as “a barrier against the necessity of revolu- 
tion if either the executive or the legislative branches at- 
tempted to take these [basic human] rights from the people.” 


Youth: Leisure for Living. By Katherine Glover. The Com- 
mittee on Youth Problems series, No. 2. Office of Educa- 
tion, U. S. Department of the Interior. For sale by the 
Superintendent of Documents, Washington, D.C. Price 15 
cents. 


This is the second of a series of pamphlets prepared “to 
assist communities and youth agencies, with the aid of youths 
themselves, to develop the best possible programs” to meet 
young people’s needs. The new leisure is discussed, with 
trends in recreation, methods of organizing, the planning of 
programs, and leadership problems. The matter is practical, 
full of suggestion, and detailed enough to be really helpful. 
New recreation developments are noted and successful going 
programs are described, with suggestions for adaptation to 
special needs and with regard to specific activities. Reading 
references are given and activities are listed by kind and place, 


Why Abandoned Buildings Should be Demolished. New 
York, Tenement House Committee of the Charity Organi- 
zation Society (105 East 22nd St.), 1936. 


An argument for the demolition of abandoned buildings as 
“a constant threat to health and welfare, and particularly to 
the morals and safety of children.” A number of photographs 
are reprinted which make vivid the dangers involved in the 
continued existence of these buildings, and also the gain in 
light and air for adjoining buildings when the former are 
demolished. 


An Introduction to Mexico. By Anna Dill Gamble, R. A. 
McGowan, and the Latin America Committee. Washington, 
D.C., Catholic Association for International Peace (1312 
Massachusetts Ave., N.W.), 1936. 10 cents. 


A general discussion of the Mexican situation and of the 
importance of the work of the Roman Catholic Church in the 
development of the country. The Committee concludes: 

“The hope of Mexico remains the Catholic Church and a 
growth of Catholic national life. . . . Mexico still has to 
undergo its economic reform on the land, in the factory and 
in relation to the foreigner. The Church will be its friend. 
. .. The persons engineering the social change in Mexico 
have already learned from the Church that the resources, 
physical and human, of a country should serve the good of 
all; that along with individual rights the natural community 
life of people in their work is a first agency of the common 
good; and that government is to be used freely, but not as 
the sole agency, for social justice. Limited rights, associa- 
tion, and government action are parts of that natural law on 
which the Catholic life is based. ... The growth of a Catho- 
lic civilization in Mexico will, in large part, depend upon the 
laity united” in Catholic Action. 


(Printed in U. S. A.) 
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